2002 WI App 65

COURT OF APPEAL S OF WISCONSIN
PUBLISHED OPINION

Case No.: 01-0263-CR

TPetition for Review filed.

Complete Title of Case:
STATE OF WISCONSIN,
PLAINTIFF-RESPONDENT,
V.
JERRY J. MEEKS,

DEFENDANT-APPELLANT.T

Opinion Filed: February 5, 2002
Submitted on Briefs. December 4, 2001

JUDGES. Wedemeyer, P.J., Fine and Schudson, JJ.
Concurred: Fine, J.

Appellant

ATTORNEYS: On behalf of the defendant-appellant, the cause was submitted on the
briefs of Howard B. Eisenberg, of Milwaukee.

Respondent

ATTORNEYS: On behalf of the plaintiff-respondent, the cause was submitted on the

brief of James E. Doyle, attorney general, and Eileen W. Pray, assistant
attorney general.



2002 WI App 65
COURT OF APPEALS

DECISION
DATED AND FILED _ NOTICE
This opinion is subject to further editing. If
published, the official version will appear in
Febr uary 5, 2002 the bound volume of the Official Reports.
CorneliaG. Clark A party may file with the Supreme Court a
Clerk of Court of Appeals petition to review an adverse decision by the
Court of Appeals. See Wis. STAT. § 808.10
and RULE 809.62.
Appeaj No. 01-0263-CR Cir. Ct. No. 98 CF 006567
STATE OF WISCONSIN IN COURT OF APPEALS

STATE OF WISCONSIN,
PLAINTIFF-RESPONDENT,
V.
JERRY J. MEEKS,

DEFENDANT-APPELLANT.

APPEAL from a judgment of the circuit court for Milwaukee

County: DANIEL L. KONKOL, Judge. Affirmed.
Before Wedemeyer, P.J., Fine and Schudson, JJ.

1  SCHUDSON, J. Jery J. Meeks appeals from the judgment of
conviction for felony murder—armed robbery (habitual criminality), following his

guilty plea and sentencing. He chalenges the circuit court order, entered
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approximately six months before his guilty plea, concluding that he was competent
to proceed.

12  Meeks argues that the circuit court, at the competency hearing,
erred: (1) by considering his prior attorney’s testimony, which, Meeks maintains,
divulged privileged communications; (2) in evaluating his trial attorney’s opinion
of his competence; and (3) in considering the evidence in severa other ways.
Finally, Meeks argues that the circuit court erred in denying his request for an
additional competency hearing before accepting his guilty plea and, again, before

sentencing him.

83  We conclude that an attorney’ s testimony on the subject of a client’s
competency is admissible at a competency hearing and that, in this case, because
prior counsel’s testimony was relevant to Meeks's competency and did not
divulge privileged communications, it was properly admitted. Further, we
conclude that, in this case, the circuit court also properly considered trial counsel’s
view and all the other evidence, and reasonably concluded that Meeks was
competent. Finally, we conclude that because Meeks offered nothing to show that
his condition had changed between the time the circuit court found him competent
and the time of his guilty plea and sentencing, he was not entitled to an additional

competency hearing. Therefore, we affirm.

! The order was based on a decision by Judge Elsa C. Lamelas, who conducted the
hearing to which Meeks makes most of his challenges here. The judgment, however, was entered
by Judge Danie L. Konkol, whose decision denying Meeks's request for an additional
competency hearing also is challenged in this appeal.



No. 01-0263-CR

I. BACKGROUND

4  On December 12, 1998, Meeks and two accomplices were charged,
as parties to the crime, with felony murder, habitual criminality, resulting from
their December 6, 1998 armed robbery and killing of Narinder Singh, the owner of
aMilwaukee food store> On December 22, 1998, the date scheduled for Meeks's
preliminary hearing, Meeks's attorney first raised the competency issue and asked
for an examination. See WIs. STAT. § 971.13(1) (1997-1998)° (“No person who
lacks substantial mental capacity to understand the proceedings or assist in his or
her own defense may be tried, convicted or sentenced for the commission of an

offense so long as the incapacity endures.”); see also Wis. STAT. § 971.14.*

2 The supreme court, however, has explained that “[c]harging felony murder as a party to
the crime is redundant and unnecessary” because “[a] person convicted of a felony as a party to
the crime becomes a principa to a murder occurring as a result of that felony.” State v. Oimen,
184 Wis. 2d 423, 449, 516 N.W.2d 399 (1994). Therefore, to avoid confusion in felony murder
cases, only the underlying felony, and not felony murder, should be charged as a party to a crime,
if appropriate. Id.

3 All references to the Wisconsin Statutes are to the 1997-1998 version unless otherwise
noted.

* The provisions of WIs. STAT. § 971.14, relevant to the competency proceedings in
Meeks's case, are:

(1) PROCEEDINGS. (@) The court shall proceed under this
section whenever there is reason to doubt a defendant’s
competency to proceed.

(b) If reason to doubt competency arises after the
defendant has been bound over for trial after a preliminary
examination, or after afinding of guilty has been rendered by the
jury or made by the court, a probable cause determination shall
not be required and the court shall proceed under sub. (2).

(c) Except as provided in par. (b), the court shall not
proceed under sub. (2) until it has found that it is probable that
the defendant committed the offense charged....
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(2) EXAMINATION. (@) The court shall appoint one or
more examiners having the specialized knowledge determined
by the court to be appropriate to examine and report upon the
condition of the defendant. If an inpatient examination is
determined by the court to be necessary, the defendant may be
committed to a suitable mental health facility for the
examination period specified in par. (c), which shall be deemed
days spent in custody under s. 973.155 [relating to sentence
credit]....

(c) Inpatient examinations shall be completed and the
report of examination filed within 15 days after the examination
isordered ....

(e) The examiner shall personally observe and examine
the defendant and shall have access to his or her past or present
treatment records, as defined under 51.30(1)(b) [defining
“treatment records’].

(g) The defendant may be examined for competency
purposes at any stage of the competency proceedings by
physicians or other experts chosen by the defendant or by the
district attorney, who shall be permitted reasonable access to the
defendant for purposes of the examination.

(3) REPORT. The examiner shall submit to the court a
written report which shall include all of the following:

(a) A description of the nature of the examination and an
identification of the persons interviewed, the specific records
reviewed and any tests administered to the defendant.

(b) Theclinical findings of the examiner.

(c) The examiner’s opinion regarding the defendant’s
present mental capacity to understand the proceedings and assist
in his or her defense.

(d) If the examiner reports that the defendant lacks
competency, the examiner’s opinion regarding the likelihood that
the defendant, if provided treatment, may be restored to
competency within the time period permitted under sub. (5)(a).
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(e) The facts and reasoning, in reasonable detail, upon
which the findings and opinions under pars. (b) to (dm) are
based.

(4) HEARING. (&) The court shall cause copies of the
report to be delivered forthwith to the district attorney and the
defense counsdl ...

(b) If the district attorney, the defendant and defense
counsel walive their respective opportunities to present other
evidence on the issue, the court shall promptly determine the
defendant’s competency and, if at issue, competency to refuse
medication or treatment for the defendant’s mental condition on
the basis of the report filed under sub. (3) or (5). In the absence
of these waivers, the court shall hold an evidentiary hearing on
the issue.... At the commencement of the hearing, the judge
shall ask the defendant whether he or she claims to be competent
or incompetent. If the defendant stands mute or claims to be
incompetent, the defendant shall be found incompetent unless
the state proves by the greater weight of the credible evidence
that the defendant is competent....

(c) If the court determines that the defendant is
competent, the criminal proceeding shall be resumed.

(d) If the court determines that the defendant is not
competent and not likely to become competent within the time
period provided in sub. (5) (a), the proceedings shal be
suspended and the defendant released, except as provided in sub.
(6) (b) [relating to discharge and civil proceedings].

(5) COMMITMENT. (&) If the court determines that the
defendant is not competent but is likely to become competent
within the period specified in this paragraph if provided with
appropriate treatment, the court shall suspend the proceedings
and commit the defendant to the custody of the department of
health and family services for placement in an appropriate
institution for a period of time not to exceed 12 months, or the
maximum sentence specified for the most serious offense with
which the defendant is charged, whichever isless. Days spent in
commitment under this paragraph are considered days spent in
custody under s. 973.155.
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15  On February 10, 1999, following a hearing at which the circuit court
received a report from Dr. Gary J. Maier, a psychiatrist who had examined Meeks
at the Mendota Mental Health Institute pursuant to the court’s order, the court
found that Meeks was not competent. The court then adjourned the hearing for a

later determination of whether Meeks was likely to regain competency.

16 For the next eleven months, M eeks continued to receive treatment as

well as additiona evauations from Dr. Maier and other psychiatrists and

(b) The defendant shall be periodically reexamined by
the treatment facility. Written reports of examination shall be
furnished to the court 3 months after commitment, 6 months
after commitment, 9 months after commitment and within 30
days prior to the expiration of commitment. Each report shall
indicate either that the defendant has become competent, that the
defendant remains incompetent but that attainment of
competency is likely within the remaining commitment period,
or that the defendant has not made such progress that attainment
of competency is likely within the remaining commitment
period. Any report indicating such a lack of sufficient progress
shall include the examiner's opinion regarding whether the
defendant is mentally ill, acoholic, drug dependent,
developmentally disabled or infirm because of aging or other
like incapacities.

(c) Upon receiving areport under par. (b), the court shall
proceed under sub. (4). If the court determines that the
defendant has become competent, the defendant shall be
discharged from commitment and the criminal proceeding shall
be resumed. If the court determines that the defendant is making
sufficient progress toward becoming competent, the commitment
shall continue.

(d) ... If a defendant who has been restored to
competency thereafter again becomes incompetent, the
maximum commitment period under par. (a) shall be 18 months
minus the days spent in previous commitments under this
subsection, or 12 months, whichever is less.
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psychologists. During thistime, in seven separate sessions between June 22, 1999
and January 3, 2000, the court conducted a competency hearing at which it
considered numerous reports and extensive testimony from psychiatrists and
psychologists who had examined Meeks. The court also heard testimony from:
Assistant State Public Defender Mary Scholle, who had represented Meeks in
criminal cases in 1994 and 1996-97; Sandra Bucholtz, a probation/parole agent
who had supervised Meeks in 1993-94; and Colleen Frey, a probation/parole agent
who had supervised Meeksin 1996-97. Additionally, the court observed Meeks at
the hearing and interacted directly with him when asking whether he would testify.

7 On January 4, 2000, following the completion of the hearing, the
court presented a lengthy oral decision analyzing the evidence. The court
accurately summarized the reports and testimony, acknowledged Meeks's history
of mental health problems and his current cognitive limitations, recognized the
many uncertainties reflected by the evidence, and noted the difficulty in discerning
whether Meeks was malingering. Ultimately, however, the court determined that
Meeks was competent to proceed.

1. CHALLENGES TO THE COMPETENCY HEARING

18  To be competent to proceed in a criminal case, a defendant must be
able “to understand the nature and object of the proceedings against him [or her],
to consult with counsel, and to assist in preparing his [or her] defense.” Drope v.
Missouri, 420 U.S. 162, 171 (1975); see also State v. Byrge, 2000 WI 101, 127,
237 Wis. 2d 197, 614 N.W.2d 477. In Wisconsin, when competency is at issue,
the circuit court must find a criminal defendant incompetent to proceed unless the
State proves by the greater weight of the credible evidence that the defendant is
competent. See Byrge, 2000 W1 101 at 130; see also Wis. STAT. § 971.14(4)(b).
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19  These standards remain the same regardless of the stage of the
criminal proceedings at which the competency issue israised. Godinez v. Moran,
509 U.S. 389, 397-99 (1993) (competency test is the same for purposes of
determining defendant’s capacity to stand trial, plead guilty, or waive counsel).
Further, a any stage, the focus of the competency hearing is the defendant’s
capacity to understand the proceedings and assist in the defense at the time of the
proceedings. Byrge, 2000 WI 101 at 131.

110 “The aims of a competency hearing are modest, seeking to verify
that the defendant can satisfy the understand-and-assist test.” Id. at 148> A
competency hearing is a judicial inquiry guided by the evidence and lega
standard, not a clinical inquiry dictated by a medical diagnosis. 1d. “[B]ecause a
competency hearing presents a unique category of inquiry in which the circuit
court isin the best position to apply the law to the facts,” our review of the court’s
findings and conclusion is highly deferential. 1d. at 4. We will uphold a circuit
court’s competency determination unless it is clearly erroneous, see id.; that is,
unless it is totally unsupported by the record, see State v. Garfoot, 207 Wis. 2d
214, 224, 558 N.W.2d 626 (1997).

> We do not, however, interpret this language as suggesting that a circuit court,
conducting a competency hearing, could fairly have any preconceived notion that would lead it to
try to “verify that” a defendant is competent. Therefore, we read “verify that” to mean
“determine whether.”
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A. Remoteness

11 Meeksfirst argues that the circuit court was “ clearly wrong to decide
that [he] was competent to stand trial” because it “gave greatest weight to the most
remote evidence’—the testimony of Scholle, Bucholtz, and Frey, who had not had
contact with Meeks for years preceding their testimony at the competency hearing.
Meeks contrasts their testimony to that of the many mental health professionals,
al of whom had recently examined him in order to offer their competency
opinions. Meeks insists that the court based its conclusion “largely on the
testimony of the lay witnesses, Mary Scholle, in particular.” In a related
argument, Meeks adds that the court “did not consider the possibility that [he] had

become incompetent since the lay witnesses had contact with him.”

12 Meeks's theory is clear: (1) the psychiatrists and psychologists
opined that he was incompetent; (2) Scholle and the probation/parole agents
suggested otherwise; (3) the court concluded that he was competent; and therefore
(4) the court must have based that conclusion on the testimony of Scholle and the
agents, all of which should have carried relatively little weight given the temporal
remoteness of their contact with Meeks. Meeks's theory, however, does not fairly
reflect either the testimony or the circuit court’s analysis of the evidence. The
record does not establish that the court based its determination of competency
“largely on the testimony” of Scholle and the probation/parole agents. And the

record does not reflect that the court improperly considered their testimony.

113  The circuit court recounted the various views of the psychiatrists and
psychologists and their tentative conclusions and opinions. The court recognized

that these professionals, for the most part, opined that Meeks was incompetent.
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The court also recognized, however, that some of them aso expressed

considerable doubt and questioned whether Meeks was malingering.

114  Understandably, therefore, the court looked to the additiona
evidence from Scholle and the agents and vaued their testimony about their
numerous contacts with Meeks, both in court and on probation/parole. Learning
that Scholle and the agents had not considered Meeks incompetent at any time
during their years of contact with him, the court fairly reasoned that the mental
health professionals' testimony was “compromised by what they do not know, by
their inability to perceive [Meeks] functioning outside of the mental health

institution.”

15 The court’s consideration of the lay testimony was particularly
appropriate in this case where, as appellate counsel concedes, Meeks “can relate
facts regarding his crime and can even answer questions about the historical
facts,” but where, appellate counsel asserts, Meeks “has no comprehension or
understanding of the legal process.” Because the defense was seeking to establish
that Meeks was too cognitively impaired to proceed, it was logical for the State to
counter with evidence establishing that his mental condition had not changed since
the time Scholle represented him and that, when she did so, Scholle deemed
Meeks competent to proceed.

16  “Only the trial court can judge the credibility of witnesses who
testify at the competency hearing,” and weigh their testimony. Garfoot, 207 Wis.
2d at 223. Moreover, while “a competency inquiry focuses on a defendant’s
ability at the time of the present proceeding, not on the defendant’ s competency at
some point in the distant past,” State v. Farrell, 226 Wis. 2d 447, 454, 595
N.W.2d 64 (Ct. App. 1999), the defendant’ s past mental condition may be relevant

10
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to the present determination of competency, see id.; see also State v. Weber, 146
Wis. 2d 817, 827, 433 N.W.2d 583 (Ct. App. 1988).

117 Here, unquestionably, the record reflects the court’'s careful
consideration of all the evidence and its measured evaluation of the interplay
between the opinions of the mental health professionals and the more remote
information from the lay witnesses. See Farrell, 226 Wis. 2d at 455 (“ The court
considers all the factual evidence presented to it when determining whether a

reason to doubt competency exists.”). We see no error.
B. Prior Counsel’ s Character

118 Meeks aso argues that the circuit court “improperly considered the

character of [Ms. Scholle] when weighing the evidence.” We disagree.

119 “A tria court sitting as fact-finder may derive inferences from the
testimony and take judicial notice of a fact that is not subject to reasonable
dispute, but it may not establish as an adjudicative fact that which is known to the
judge as an individual.” State v. Peterson, 222 Wis. 2d 449, 457, 588 N.W.2d 84
(Ct. App. 1998) (footnotes omitted). Here, the court’s judicial notice was of
undisputed facts, and its knowledge of Ms. Scholle had not been gained “as an

individual,” but rather, asacourt, initsformal role.

120 Meeks did not object to—and still does not dispute—the court’s
comments about Ms. Scholle. The court observed that Ms. Scholle was
“accustomed to dealing with people in the real world” and “ha[d] tried [a] case
before [the court of a] mentally ill man, and ... [was] ... acutely conscious of the

cultural milieu from which so many of her clients and the clients of the state

11
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public defender’s office come.”® The court’s observations were relevant to its
explanation of why it was giving considerable credit to the fact that Ms. Scholle,
In representing Meeks previoudly, had never deemed it appropriate to raise the

competency issue.

121 Nevertheless, Meeks now contends that the court improperly
considered Ms. Scholle's character. Meeks, however, cites no authority that
supports his contention. See Wis. STAT. RULE 809.19(1)(e) & (3)(a) (appellate
arguments must be supported by authority). Moreover, Meeks offers nothing to

suggest that a circuit court should only hear testimony from attorneys with whom

5 Earlier inits decision, the court commented:

I remember quite clearly a case that [Ms. Scholle] tried
in front of me .... And one of the reasons that case is so
memorable is that the defendant, while competent, was a person
who had very serious mental health issues; and [Ms. Scholle] did
an outstanding job in terms of handling him, and his
circumstances, and making sure that he got afair trial.

[Ms. Scholl€] testified that if there was any scintilla of
doubt in her mind about a person’s competency she would have
brought that to my attention, and | think that’s consistent with
everything that 1 have known about her and everything that |
have observed of her as an attorney over these many years. So |
have really no doubt in my mind that if the defendant’s cognitive
limitations were such[, given] Ms. Scholle’'s experience and
commitment, that if it had come to her notice, it would have been
brought to my attention; and she did not.

[Ms] Scholle stated [at the 1997 plea hearing] that she
had represented [Meeks] in 1994 ..., that she remembered Mr.
Meeks from that time, and that when she had spoken to him on
the previous night, the night before the hearing, in jail, he had
indicated to her that he was on medication, and so that she was
aware of the fact that there were some mental health issues at
that point.

The court also commented that Ms. Scholle was “avery hard worker” who was “one of the most
able [assistant state public defenders] that we have in Milwaukee.”

12
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it has no professional familiarity, or should not candidly reveal its knowledge of
counsel’s experience when that experience is relevant to the competency
determination.” See Peterson, 222 Wis. 2d at 457 (“A tria court sitting as fact-

finder may ... take judicial notice of afact that is not subject to reasonable dispute

).
C. Tria Counsel’s Opinion

122 In arelated argument, Meeks maintains that the circuit court “failed
to consider the opinion of [hig] trial counsel in this case.” He asserts that the court
“entirely discounted” his attorney’s view such that “one might well conclude that
the [c]ourt thought that [defense counsel] was either aliar or was incompetent for

thinking that M eeks was not competent to stand trial.”

123  We agree with Meeks's unstated premise—in almost all cases where
competency is at issue, defense counsel is in a uniquely advantageous position to
advise the court whether the defendant understands the proceedings and is able to

assist in the defense. As Professor Uphoff observed:

Defense counsel is in the best position to make informed,
comparative judgments about a particular client's
understanding of the proceedings against him. Counsel is
also in the best position to assess that client’s ability to
make the decisions required of the client and to provide
whatever assistance counsel deems necessary.

Rodney J. Uphoff, The Role of the Criminal Defense Lawyer in Representing the
Mentally Impaired Defendant: Zealous Advocate or Officer of the Court?, 1988
Wis. L. Rev. 65, 87 (footnote omitted). Thus, not surprisingly, courts have

" Needless to say, if counsel’s credibility is at issue, and if the circuit court already holds
an opinion on counsel’s credibility, that opinion should be disclosed and recusal should be
considered. Here, however, Ms. Scholl€'s testimony was undisputed; her credibility was not at
issue; her experience was relevant.

13
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concluded that defense counsal is duty-bound to accurately inform the court of his
or her opinion of a client’s competence. See Bishop v. Superior Court, 724 P.2d
23, 30 (Ariz. 1986) (holding, in part, that at retrospective hearing to determine
whether defendant was competent when he pled guilty to first-degree murder,
attorney who represented defendant at the time of the guilty plea was required to
testify on the issue of whether the defendant was competent); see also State v.
Johnson, 133 Wis. 2d 207, 210-11, 395 N.W.2d 176 (1986) (holding, in part, that
where defense counsel has reason to doubt client’s competency, counsel must raise

the issue, and failure to do so constitutes ineffective assistance).

924  Thus, a careful court will recognize the singular value of counsel’s
opinion and carefully consider it, in light of all the evidence at a competency
hearing. Here, however, Meeks points to nothing in the record to substantiate his
contention that the circuit court “entirely discounted” trial counsel’s opinion. See
Wis. STAT. RULE 809.19(1)(e) & (3)(a) (appellate arguments must be supported
by record references). Indeed, the opposite impression emerges from the record,;
the court frequently interrupted defense counsel’s closing argument at the
competency hearing in an apparently genuine effort to question, develop and

consider counsel’s view of the evidence.®

8 Moreover, in his closi ng argument, Meeks's trial counsel conceded that the case was
“very, very difficult,” “complicated,” and “troublesome”’ in many respects. He expressed his
opinion with at least a hint of equivocation. Counsel stated, “And | would submit to you that Mr.
Meeks is unable to function in critical areas, mainly his ability to abstract on a sufficient level to
understand what’s going on, to really understand what a murder charge is.” He then went on to
specify that Meeks did not understand “felony murder” or “such basic things as what 60 yearsin
prison means, other than it's a long time,” and “what a decent plea bargain is.” Counsel then
concluded, in part:

You know, | am not saying that any one of these [areas
of lack of understanding] is enough to push him over the edge,
but what | think [they are] indicative of is a lack of
understanding, of [sic] lack of abstracting ability. It makes it
difficult for him to understand what’ s going on.

14
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D. Meeks s“Demeanor” in aPrevious Case

125 Meeks argues that the circuit court improperly considered his
“demeanor” from a case in which he had been the defendant before the same court
several years earlier. Meeks maintains that, by doing so, the judge “was
essentially testifying about her prior observations of [him] in another case, at
another time.” While conceding that such evidence was “probably relevant,”

Meeks asserts that it was impermissible under Wis. STAT. § 906.05. We disagree.

26  WISCONSIN STAT. 8§ 906.05 states: “The judge presiding at the trial
may not testify in that trial as a witness. No objection need be made in order to
preserve the point.” In this case, however, the judge did not testify. Rather, she
summarized certain aspects of a 1997 hearing before her at which Meeks pled
guilty to operating a vehicle without the owner's consent. In its decision
determining that Meeks was competent, the court commented that it had

“reviewed the record [of the 1997 plea hearing] with care,” and noted that it was

Nor does appellate counsel claim that Meeks is obviously or unequivocally incompetent.
In his brief to this court, counsel comments:

Mr. Meeks does not present the usual picture of a
mentally deficient individual. He can relate facts regarding his
crime and can even answer questions about the historical facts.
The problem is that he has no comprehension or understanding
of the legal process. He lacks the intellectua capacity to make
decisions regarding the case, such as whether to go to trial or
accept a plea, whether to testify, what defenses to raise, or
whether to appeal.

We offer these observations not to suggest that either trial counsel or appellate counsel
presented a legally inadequate argument; indeed, we agree that the case was a “very, very
difficult” one and, based on the “complicated” evidence, the circuit court could well have come to
embrace defense counsel’s position. We do, however, point to these comments, by both tria
counsel and appellate counsel, for two important reasons. (1) they confirm the closeness of the
circuit court’s call; and (2) they further confirm the wisdom of the circuit court’s decision to
carefully consider the transcripts from some of Meeks's previous court appearances, together
with the testimony from Ms. Scholle and the probation/parole agents, in order to evaluate
whether, in fact, Meeks could understand the legal process.

15
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“devoid of any indication that either Ms. Scholle or myself questioned Mr.
Meeks [s] ability to understand the proceedings at that time.”®

927 As Meeks all but concedes, his understanding of the 1997 legal
proceeding was relevant to the court’ s determination of his competency to proceed
in 2000. The judge did not testify, but did carefully consider the transcribed
record and her recollection of the 1997 proceeding. That was proper. We see no
substantive difference between a judge’'s observations of a defendant’s demeanor
at the time competency is challenged and the judge' s observations of the defendant
at an earlier proceeding; both may be probative. See Byrge, 2000 WI 101 at 744

n.18 (“The circuit judge has a unique vantage [point] from which to make a

® In its decision determining competency, the court aso commented on the 1997 plea
proceeding, offering observations that shed additional light on several of the issuesin this appeal:

I think that | am fairly cautious],] generally speaking[,]
as a matter of habit about raising the issue of competency, as
well as language needs, independently[,] if it appears to me
during the progress of a hearing that the defendant is having any
difficulty responding, appears confused, reluctant, unable to
understand.

[Meeks,] during the course of the [1997 plea] hearing[,]
indicated that he was taking medications];] however, [he]
assured me that he was able to understand his defense attorney as
well asthe court.

Ms. Scholle also indicated during the course of that
hearing that the defendant ... understood ... the charge against
him, aswell as hisrights.

Ms. Scholle told me during the course of that hearing
that she had represented him in the past, so she had an
opportunity to develop a relationship with the defendant and
know him perhaps probably better than [in] the usua
relationship between an attorney and client.

16
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competency determination because the judge has significant personal exposure to
the defendant.”).

E. Privileged Communications

128 Meeks separately argues that the trial court erred in admitting Ms.
Scholle's testimony because, he claims, it related attorney-client privileged
communications.® He submits that “regardless of the specific questions asked of
[Ms. Scholle], her testimony regarding [his] mental status necessarily involved the
revelation of information conveyed to her by her conversations with [him].” We

disagree.

19 Although appellate counsel, in his brief to this court, claims that trial counsel
“objected to the testimony of Ms. Scholle on both relevancy and privilege grounds,” the record
reveals that counsel’s privilege-based challenge was tentative, at best.

First, the prosecutor alerted the court that “there is [sic] some potential client privilege
issues here as Ms. Scholle essentially is here because she represented Mr. Meeks on prior
occasions.” Then, before Ms. Scholle took the witness stand, the prosecutor stated, “1 don't
know how Mr. Meeks would ever be able to knowingly, voluntarily, intelligently waive that
[attorney-client] privilege when it's his contention he is incompetent to go ahead with trial.”
Then, after the court commented that “[i]f we don’t need to reach that issue [of privilege and
waiver], we won't,” the prosecutor advised the court that he did not think privilege and waiver
would become issues. The prosecutor explained, “I have agreed with Ms. Scholle and [her
lawyer,] Mr. Tyroler[,] to essentialy limit my questions to what | believe are questions that
would not in any way call upon Ms. Scholle to violate any lawyer client privileges that Mr.
Meeks may have with regard to her representation of him previously.” Defense counsel then
responded, “Your Honor, | would still object to this witness on relevancy grounds.” (Emphasis
added.)

Next, still before Ms. Scholle took the stand, defense counsel, anticipating that the
prosecutor was “going to submit a transcript of the last proceeding that Mr. Meeks was involved
in,” commented: “That transcript speaks for itself. | don't know what Ms. Scholle could add to
the situation that would not impinge upon Mr. Meeks'[5] privilege.”

During Ms. Scholle's testimony, defense counsel objected to only one question on the
basis of what he termed, “perhaps privileged conversation.” The question was. “Do you recall
whether or not, when you represented Mr. Meeks ... you were aware of his criminal history?’
The court overruled counsel’s objection; Ms. Scholle answered, “1 don't recall specificaly.” On
appeal, Meeks does not challenge the court’ s ruling on that question.
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129  On direct examination by the prosecutor, Ms. Scholle first testified,
generaly, about her fifteen years as an assistant state public defender and,
somewhat more specifically, about her education and experience relative to the
representation of defendants whose competency might be at issue. She then
testified briefly about her representation of Meeks on two separate occasions,
involving three cases, between 1994 and 1997. That portion of Ms. Scholle’s
testimony was presented in conjunction with the introduction of certain transcripts
and portions of the records from those cases. Finally, on direct examination, Ms.
Scholle testified that she had represented Meeks on a misdemeanor case in which
he pled guilty pursuant to North Carolina v. Alford, 400 U.S. 25 (1970), and she
commented, generally, on how she “approached the concept of an Alford pleawith

aclient.”

130 Cross-examining Ms. Scholle, defense counsel asked no questions
about her representation of Meeks, never even mentioning him. He did, however,
ask afew questions regarding whether “sometimes it is difficult for [her] to decide
whether or not to raise competency particularly with [clients who may have]
cognitive disabilities” The court then briefly questioned Ms. Scholle, asking
about her practices in using guilty plea questionnaires and whether, with respect to
a specific section on such questionnaires dealing “with mental illness or
incompetence,” it was her practice “to inquire about that” when a client had “a
history of mental illness.” Defense counsel aso asked a few more questions,
following up on the court’s inquiries. Neither the court’s questions nor counsel’s

follow-up questions, however, specifically referred to Meeks.

131 Meeks presents authorities standing for the proposition that counsel
should not be allowed to testify on the issue of competency because, inevitably,

counsel’ s opinions and conclusions are based on privileged communications. The
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State counters with authorities supporting the view that counsel may testify at a
competency hearing without violating the privilege. As the State also
acknowledges, however, “the acceptable limits of attorney testimony at

competency hearings appears to be a question of first impression in this state.”

32 WISCONSIN STAT. 8905.03(2), Wisconsin's attorney-client

privilege, in relevant part provides:

A client has a privilege to refuse to disclose and to prevent
any other person from disclosing confidentia
communications made for the purpose of facilitating the
rendition of professional legal services to the client:
between the client or the client’s representative and the
client’s lawyer or the lawyer’s representative; or between
the client’s lawyer and the lawyer’s representative; or by
the client or the client’s lawyer to a lawyer representing
another in a matter of common interest; or between
representatives of the client or between the client and a
representative of the client; or between lawyers
representing the client.

Further, a communication is “confidential” if it is“not intended to be disclosed to
3rd persons other than those to whom disclosure is in furtherance of the rendition
of professional legal services to the client or those reasonably necessary for the
transmission of the communication.” Wis. STAT. §905.03(1)(d). Under the
unusual circumstances of this case, we will assume, without deciding, that Meeks,
through his attorney at the competency hearing, properly invoked the privilege in

relation to his communications with Ms. Scholle. '

1 WISCONSIN STAT. § 905.03(3) provides:
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133 The party asserting the attorney-client privilege bears the burden to
establish that the privilege applies. See Franzen v. Children’s Hosp. of Wis,,
Inc., 169 Wis. 2d 366, 386, 485 N.W.2d 603 (Ct. App. 1992). The privilege must
be “strictly and narrowly interpreted,” id., and a “mere showing that the
communication was from a client to his attorney is insufficient to warrant a
finding that the communication is privileged,” Jax v. Jax, 73 Wis. 2d 572, 581,
243 N.W.2d 831 (1976). “When determining whether a privilege exists, the trial
court must inquire into the existence of the relationship upon which the privilege
Is based and the nature of the information sought.” Franzen, 169 Wis. 2d at
386."

WHO MAY CLAIM THE PRIVILEGE. The privilege may be claimed
by the client, the client’s guardian or conservator, the personal
representative of a deceased client, or the successor, trustee, or
similar representative of a corporation, association, or other
organization, whether or not in existence. The person who was
the lawyer at the time of the communication may claim the
privilege but only on behalf of the client. The lawyer’s authority
to do so is presumed in the absence of evidence to the contrary.

(Emphasis added.) Here, Ms. Scholle did not invoke the privilege on Meeks s behalf. Instead, if
Meeks invoked the privilege at all, he did so through trial counsel.

Although, conceivably, a rare individual who is incompetent to proceed still might be
able to intelligently invoke the privilege with respect to communications with previous counsel, it
is safe to assume that most would not. Thus, to protect a defendant’s rights and to assure a
defendant’s opportunity to have a court consider whether the attorney-client privilege would
apply, a court should appreciate that most defendants whose competency is at issue will only be
able to invoke the attorney-client privilege through trial counsel.

12 Meeks faults the circuit court for failing to “set forth its reasoning” in order to explain
why Ms. Scholle's testimony did not violate the privilege. See State v. Hydrite Chem. Co., 220
Wis. 2d 51, 64-65, 582 N.W.2d 411 (Ct. App. 1998) (where court failed to “set forth its reasoning
for determining that the notes [prepared by party’s attorney] were not privileged,” appellate court
“cannot conclude that [the circuit court] properly exercised its discretion”). As we have
explained, however, Meeks's privilege-based, general “objection” was tentative, at best; it
required no ruling and called for no statement of reasoning. See Magjority at 28 n.10, above.
Further, as we aso have explained, Meeks's only specific privileged-based objection, while
overruled, elicited an inconsequential response from Ms. Scholle. Seeid. Any error, therefore, in
the court’ s failure to elaborate the basis for its ruling, was harmless.
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134 Meeks implicitly concedes that Ms. Scholle’'s testimony did not
relate any specific conversations she had with him. He offers authorities,
however, that explain that, typically, an attorney’s opinion about a client’'s
competency could only come from information obtained, in large part, from
privileged communications. See, e.g., United States v. Kendrick, 331 F.2d 110,
115 (4th Cir. 1964) (Sobeloff, J., concurring) (“Any expression as to the client’s
mental competency necessarily embrace[s] more than facts observable by anyone;
it comprehend[s] conclusions drawn in the course of an association that is
uniquely regarded in the law.”); Bishop, 724 P.2d at 29 (“[I]t defies redlity to
pretend that the lawyer has formed opinions on competency without relying upon
discussions with the defendant.”). We also recognize that, as Professor Uphoff
observed, “[t]he protection of the attorney-client privilege is not limited only to
the client’'s words but may include the client’'s nonverbal communications.”

Uphoff, supra, 1988 Wis. L. Rev. at 91 (footnote omitted).

135 Meeks, however, aso acknowledges the substantial case law
distinguishing impermissible testimony relating a client's statements from
permissible testimony providing an opinion about the client’s competency. See,
e.g., Darrow v. Gunn, 594 F.2d 767 (9th Cir. 1979); United States v. David, 511
F.2d 355 (D.C. Cir. 1975); Clanton v. United States, 488 F.2d 1069 (5th Cir.
1974); Howell v. United States, 442 F.2d 265 (7th Cir. 1971); United States v.
Tom, 340 F.2d 127 (2d Cir. 1965); United States v. Kendrick, 331 F.2d 110 (4th
Cir. 1964); Jones v. District Court, 617 P.2d 803 (Colo. 1980); People v. Kinder,
126 A.D.2d 60 (N.Y. App. Div. 1987). For severa reasons, we join this more
substantial body of authority.

1836 Although counsel—whether prosecution or defense—raise

competency issues in adversarial settings, they remain officers of the court,
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obligated to assist the judicial effort to determine whether a defendant is
competent to proceed. See Nix v. Whiteside, 475 U.S. 157, 168 (“[A]n attorney’s
ethical duty to advance the interests of his client is limited by an equally solemn
duty to comply with the law and standards of professional conduct ....").
Therefore, in avery important sense, counsel cooperate in a court’s effort to make
one of the justice system’'s most fundamental findings—whether a defendant
understands the proceedings and can assist in the defense. See Kinder, 126
A.D.2d at 63-64 (parties share a“ compelling interest ... in a correct determination
of the issue of defendant’s competency”); see also Bishop, 724 P.2d at 29
(adversarial nature of proceeding diminished in competency hearing). And in a
closely related way, counsel cooperate in the court's continuing effort to
determine whether a defendant needs mental health assistance, and possibly

medication, in order to function in alegal setting.

137  Thus, despite the intensity and competing interests of the adversarial
setting, counsel must set aside strategic considerations and candidly assist the
court’s effort to determine whether a defendant is competent to proceed. As the
supreme court declared, counsel’s “considerations of strategy are inappropriate in

mental competency situations.” Johnson, 133 Wis. 2d at 221.%

13 Professor Uphoff explains that, in this regard, the supreme court’s conclusion is
consistent with ABA Standard 7-4.2(c), which states, in part, that “[d]efense counsel should move
for evaluation of the defendant’s competence to stand trial whenever the defense counsel has a
good faith doubt as to the defendant’s competence.” ABA STANDARDS FOR CRIMINAL JUSTICE
Standard 7-4.2(c) (2d ed. 1986). He writes:
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138 Counsel need not relinquish their adversarial roles in order to fulfill
their duties as officers of the court. In this area, contrary to what some might have
be